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THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, 

ATHATSINGIMARI, DHUBRI. 

 

MISC. CASE NO. 71 OF 2018 

U/S 125 Cr.P.C 

 

RASHEDA KHATUN 

 ……. Petitioner 

 -VS- 

 

SHAJAHAN ALI 

……. Opposite Party 

 

 

 

PRESENT         :  SRI ABHIJIT SAIKIA,  

JUDICIAL MAGISTRATE FIRST CLASS,HATSINGIMARI, DHUBRI. 

FOR THE PETITIONER       : MD. SHAIYEB ALI, LEARNED ADVOCATE. 

FOR THE OPPOSITE PARTY: MR. A.S.M. JAHANGIR,LEARNED ADVOCATE. 

 

EVIDENCE RECORDED ON:08.04.2019, 07.08.2019, 09.08.2019. 

ARGUMENT HEARD ON     :  03.09.2019. 

JUDGMENTDELIVERED ON:  16.09.2019. 

 

 

JUDGMENT/FINAL ORDER 

 

1. This instant application for maintenance has been filed by Mrs. 

RashedaKhatun(hereinafter referred to as the petitioner) under section 125 of 

the Code of Criminal Procedure,1973, thereby demanding a monthly 

maintenance amount of Rupees 15000/- (Fifteen Thousand) only for 

herselfand an amount of Rupees 10000/- (Ten Thousand) onlyfor her minor 

daughter, asfrom her husband Mr. Shajahan Ali (hereinafter referred to as the 

opposite party). 
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2. In her application, the petitioner had stated that she is the legally married 

wife of the Opposite Party (O.P.) and their marriage was solemnized in the 

year 2003, by executing a KabinNama in presence of witnesses and other 

relatives, as per Shariyat and Mohammedan Law. After marriage, the O.P. 

took the petitioner to his house,where they started to lead a happy conjugal 

life as husband and wife. During their conjugal life, a female child named 

SadiyaYesmin was born and she is presently aged 3 (Three) years.Soon after 

the birth of the child, the O.P. started mental and physical torture upon the 

petitioner by demanding dowry of Rupees 50000/-(Fifty Thousand)only, which 

the petitioner was unable to fulfil. Due to non-fulfillment of the illegal demand 

of the O.P., he performed second marriage with one RubiyaKhatun of village 

Hazirhat.For non-fulfillment of the dowry demand, the O.P. increased his 

torture upon the petitioner day by day. The petitioner tried to lead conjugal 

life by bearing all the atrocities with a hope that everything would be fine with 

the passage of time.In the month of November, 2017, the O.P. had beaten 

the petitioner mercilessly and drivenher out of the matrimonial house on 

account of non-fulfilment of the illegal dowry demand. Since then, he is living 

peacefully with his second wife and has abstained from communicating with 

the petitioner and her minor daughter. The petitioner tried to restore her 

conjugal life with the O.P.several times but the O.P. vehemently refused to 

resume the conjugal life with the petitioner until the demanded money is 

paid.As such, the petitioner has been staying at her parental house with her 

minor daughter. She has been passing her days under great hardships and 

starvation.During this period, the O.P. neither visited the petitioner nor 

provided any kind of maintenance to the petitioner or her minor daughter. The 

petitioner has no source of income to maintain herself. She is dependent upon 

her mother and her brothers. On the other hand, the O.P. is the owner of 2 

(Two) Trucks, 1 (One) Tata Sumo, 1 (One) Mahindra Pick Up, 1 (One) Motor 

Bike, a Pucca house and 15/20 Bighas of landed properties. The O.P. earns 

more than Rupees 100000/- (One Lakh) only per month from all sources.He 

has adequate capacity to provide separate maintenance allowances to the 

petitioner and her minor daughter but is wilfully neglecting and refusing to do 

so. Hence, the petitioner has sought monthly maintenance for herself and her 

minor daughter with effect from the date of the application. 
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3. The O.P. duly received notices issued from this court and in due passage of 

time filed his written statement against the petition of the petitioner. In his 

written statement, he had denied the maintainability of thepetition in law and 

in its present form. He admitted his marriage with the petitioner and the fact 

of their conjugal life together,which had led to the birth of a female child.He 

denied the veracity of the other averments in the petition of the petitioner. He 

stated that he had never demanded any Dowryfrom the petitioner and had 

never harassed the petitioner in any manner. He also denied the veracity of 

the assertion of his second marriage due to non-fulfillment of the Dowry 

demand. He asserted that the marriage between him and the petitioner was 

performed in the year 2003. The child of the petitioner was born after a long 

gap of 13 (Thirteen) years.During this period, the petitioner had allowed the 

O.P. to go for a second marriage in the year 2011, as she did not have any 

child till then.Till the desertion by the petitioner ofher matrimonial house, she 

and the second wifeof the O.P. lived together peacefully and happily at the 

house of the O.P. The second wife of the O.P. also gave birth to a female child 

named Sarjina Yasmin, who is now 7 (Seven) years old and reads in class I at 

the DhanuaJatiyaVidyalaya.The O.P. has to incur a considerable expenditure 

out of his poor earnings towards her dress, books, tuitionsand school fees.The 

allegations levelled upon the O.P. are totally false, fabricated and hatched up 

stories. The O.P. had neither beaten up the petitioner nor driven her out from 

the matrimonial house and she had never tried to resume conjugal life with 

the O.P. Rather, the petitioner had withdrawn herself from the O.P.’s society 

and had voluntarily goneto her parental house by taking the plea of Naiyor(a 

social visit), while the O.P. wasworking outside as a Pick-up truck driver.The 

petitioner had assured the other family members of the O.P. that she will 

return to the matrimonial house after a week.On 13.12.2017,after having 

learnt about the petitioner’s departure,the O.P. went to bring the petitioner 

back. However, she declined to return to her matrimonial house by making it 

clear thatshe would never continue her conjugal life with the O.P.unless he 

starts living with the petitioner at her parental house as a Gharjamai. Finding 

no other alternative, the O.P. had to return back to his parental 

house.Thereafter, the O.P. went to the petitioner’s parental house 7 (Seven) 

times. Besides that, he had also sent his mother, his second wife, younger 

brother Sohid Sk., brother in law Samad Ali etc. for the same purpose. But all 



[4] 
 

those efforts of the O.P. and his family members have failed due to the non-

compromising attitude of the petitioner.Despite non co-operation from the 

petitioner, the O.P. used to give money and clothes etc. to her and her 

child.On the occasion of two religious festivals, i.e. Id-ulFitre and Id-ulAdha, 

he gave money and clothes to the petitioner and her child, as per his capacity. 

The petitioner has got sufficient means to maintain herself asshe has set up a 

Cattle Firm at her father’s house.She sells Milk and earns Rupees 200/- to 

250/- per month. The O.P.does not have any landed property, vehiclesor any 

Pucca house of his own. Rather, he is a mere driver by profession and he 

drives a Pickup Truck of its owner.He receives Rupees 5000/- to 6000/- per 

month. He gets work for only 7/8 months in a year and the remaining period 

is dull season for him when he has to sit idle at home.As such, the O.P. is not 

in a position to provide separate maintenance to the petitioner and her child. 

Therefore, he had prayed for the dismissal of the petition with costs.  

 

4. To prove her case, the petitioner adduced evidenceof 2 (Two) witnesses in 

total.The O.P.also adduced evidence of 2 (Two) witnesses from his side. I 

have gone through the case record and heard the learned counsels for the 

two parties in their respective arguments.  

 

POINTS FOR DETERMINATION: 

 

(i) Whether the petitioner is the legally married wife of the opposite 

party? 

 

(ii) Whether the opposite party, having sufficient means, has refused 

or neglected to maintain the petitioner and her minor child? 

 

(iii) Whether the petitioner is unable to maintain herself and her minor 

child? 

 

(iv) Whether the petitionerand her minor childare entitled to 

maintenance from the opposite party? If yes, then at what rate are 

they entitled? 

DISCUSSION, DECISIONS AND REASONS THEREOF: 
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5. PW1 Mrs. RashedaKhatunis the petitioner of this case. She has deposed in her 

evidence that O.P. is her husband. She was married to the O.P.about 15-

16years back. They had lived together for about 13-14 years in the house of 

the O.P. Their conjugal life led to the birth of a female child named 

SadiyaYesmin, now aged about 04 (Four) years. The O.P. haddemanded an 

amount of Rupees 50000/- (Fifty Thousand) only as Dowry from her. The 

O.P.then assaulted her and ousted her from the matrimonial home. He then 

locked the house. She has been taking shelter in her father’s house. The O.P. 

had not even visited her once since then. He has not paid any maintenance to 

her or her daughter. The O.P. had remarried one RabiyaKhatun. She has no 

source of income. The O.P. has a business of Quarry. He has 2 (Two) Trucks, 

a Pickup Vanand 20 (Twenty)Bighas of lands. He earnsabout Rupees 100000/- 

(One Lakh)only per month from all sources. In her cross examination, she 

admitted that her daughter was born 8-9 years after her marriage. The O.P. 

remarried during this period as she was unable to beget children. The O.P.’s 

child from his second marriage is about 5 (Five) years old while her own 

daughter is about 3 (Three) years old. She had not lodged any FIR regarding 

the demand for Dowry. She was unable to state the date when the O.P. had 

demanded Dowry from her. She has been staying in her paternal home for 2 

(Two) years.She denied the suggestion that she had left the house of the O.P. 

in his absence anddid not return thereafter. She further denied the suggestion 

that the O.P. and his family membershad tried to take her back to the 

matrimonial house but she had refused to go with them.She also denied the 

suggestion that she had forced the O.P. to stay with her as a Gharjamai. She 

denied the suggestion that the O.P. has been giving her money and clothes 

regularly. She denied the suggestion that she has Cows and earns well by 

selling Milk. She has not submitted any documents pertaining to the lands or 

the vehicles of the O.P. She has not submitted income tax returns of the O.P. 

in court. She denied the suggestion that the O.P. is forced to maintain his 

parents, second wife and child with his limited income and cannot afford to 

pay maintenance to her.   

 

6. PW 2 Mr. RezaulAlamknew the parties of this case. He stated that he had 

visited the O.P.’s house during a quarrel between the parties. He completely 
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corroborated the deposition of the petitioner (PW 1). In his cross examination, 

he stated that the petitioner is his sister by village relations. His house is 

about half a Furlong away from the petitioner’s house. He had heard about 

the Dowry demand from the petitioner. He was unable to state the date when 

the petitioner was assaulted or driven out from the house. There was once a 

written agreement between the parties after an amicable settlement of the 

disputes between them. He denied the suggestion that the petitioner earns 

well by selling Milk from her Cows and that the O.P. is the driver of a Pickup 

Truck. He further denied the suggestion that petitioner had left the 

matrimonial house on her own and refused to return back. He further denied 

the suggestions that the O.P. had never assaulted the petitioner and never 

demanded Dowry from her. 

 

7. DW 1 Mr. Shajahan Aliis the opposite party himself. He deposed in his 

evidence that the petitioner is his first wife. He had married the petitionerin 

the year 2002. He had remarried in the year 2011 as because the petitioner 

was unable to beget children. The second marriage was done as per wishes of 

the petitioner. His second wife had delivered a girl child named Sharjina, 

presently aged about 7 (Seven) years. She studies in Class I of the 

JatiyaVidyalaya. The petitioner delivered a child named Sadiya in the year 

2015. His two wives were living peacefully. About a year ago, the petitioner 

had gone to her paternal home in his absence. On two occasions, he went to 

her paternal house to bring her back but she had refused to return back and 

insisted that he should stay there as a Gharjamai. His family members also 

went there for this purpose but failed. He has been providing maintenance to 

the petitioner regularly. The petitioner’s father has given her lands. She also 

has Ducks, Hen andGoats. She earns about Rupees 4000/- to 5000/- per 

month. He is a mere driver and earns about Rupees 5000/- to 6000/- per 

month. He does not have any lands or vehicles of his own. He is unable to 

provide separate maintenance to the petitioner. In his cross-examination,the 

DW-1 deposed that he has not submitted any income tax related document in 

this case. He did not remember the dates when he had gone to bring back the 

petitioner to her matrimonial home. He had given Rupees 1500/- (One 

Thousand and Five Hundred) only to the petitioner during Eid. He denied the 

suggestions that he had demanded dowry from the petitioner, had harassed 
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the petitioner and had driven away the petitioner from his home. He denied 

the suggestions regarding his income and financial status. There is a Stone 

Storage near his house but he is unaware of its owner. He does not get any 

rent from there. He denied the suggestion that he has a business of stocking 

stones. He denied the suggestions that he does not visit the petitioner and 

does not pay any maintenance to her. He denied the suggestion that he had 

not mentioned about the income of the petitioner in his written statement.  

 

8. DW 2 Md. Lutfor Aliknew the two parties of this case. He fully corroborated 

the deposition of the DW 1 through his evidence in chief. He claimed that he 

had gone to the petitioner’s house twice in order to bring her back. However, 

the petitioner had refused to come back stating that she is not satisfied with 

the low income of the O.P. In his cross examination, he stated that the O.P. is 

his nephew. His house is just one house away from the house of the O.P.  He 

had gone to the house of the petitioner twice, once about 2 (Two) months 

ago and the second time just a week ago. He denied the suggestion that he 

had never gone to the petitioner’s house.He denied the suggestions regarding 

the purported income of the O.P. and the petitioner. He denied the suggestion 

that he has deposed falsely for the sake of the O.P.   

 

9. From the testimonies of the witnesses from either side it is clear that the 

marriage between the petitioner and the opposite party has been admitted by 

both the sides and the same is beyond any purview of doubt. Also, the two 

sides have admitted that the parties have had a conjugal life together in the 

house of the opposite party which had led to the birth of a female child named 

SadiyaYesmin, presently aged 3-4 years. Overall, the Point for determination 

No. 1 is decided in the affirmative and in favor of the petitioner. 

 

10. According to the petitioner, the reason for the dispute between the parties 

and their separation is the demand for dowry by the opposite partycoupled 

with the physical and mental harassment of the petitioner, which had led to 

the eventual ouster of the petitioner from her matrimonial home. As per the 

petitioner, the O.P. had demanded an amount of Rupees 50000/- (Fifty 

Thousand) only in cash from her. When she was unable to fulfill the demand, 

it led to continuous physical and mental torture upon the petitioner and her 
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ouster from the matrimonial home. The petitioner had vouched for these facts 

in her deposition before the court. The deposition of the PW 2, who is a 

‘neutral’ witness in connection to this case, corroborates the deposition of the 

petitioner in full particulars. The opposite party had only managed to give 

suggestions denying the same. That however, has not been able to shake the 

credibility of the witnesses. The opposite party has denied these facts but 

failed to give any credible evidence to contradict thefacts of dowry demand 

and torture upon the petitioner. The O.P. had claimed in his written statement 

and evidence that the petitioner had wilfully left his house in his absenceby 

taking the plea of Naiyor. He had tried several times to bring her back but she 

refused to return every time. He had also sent his family members for the 

purpose who returned empty handed too. However, he had failed to specify 

any dates when he gone to the paternal house of the petitioner. The DW 2 

made it more clear that he had gone to the paternal home of the petitioner 

only during the pendency of this case and not prior to it. Thus, the O.P. failed 

to adduce any credible evidence to substantiate his claims. It is pertinent to 

mention here that the petitioner had claimed that the O.P. remarried after 

having demanded money from her. However, she had admitted in her cross 

examination that the O.P. had remarried much prior to her ouster and due to 

the fact that she was unable to beget children. Not withstanding such minor 

irregularities in her version, her deposition is otherwise consistent with her 

petition.The fact that the petitioner is forced to stay away from her 

matrimonial house while being dependent on her parents for her survival and 

the upbringing of her minor childonly adds credence to her claims.Considering 

all, I find that there are sufficient grounds to believe that the petitioner had 

received severely harsh treatment at the hands of the opposite party which 

prompted her ouster from the matrimonial house. 

 

11. The income and status of the opposite party, as alleged by the petitioner, had 

met stout denial from the opposite party, who claimed that he is a mere 

Pickup Van driver. He also claimed that he had dependent parents, a second 

wife and child. There are no documentary evidence with effect to the landed 

properties or occupationof the opposite party. Therefore, the petitioner has 

not been able to prove her claim of the income of the opposite party. 

Likewise, there are no documentary or credible oral evidence to establish the 
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claim of the opposite party that the petitioner sells Milk from her own Cows, 

had Ducks and Hen of her ownand that she earns a substantial monthly 

income. The petitioner on her part has claimed that she does not have any 

independent source of income of her own. The fact that she is living in her 

parental home with complete dependency on her parental family for the 

survival of her own as well as her minor child,without any financial aid from 

the opposite party necessitates her claim for maintenance. The admission by 

the opposite party that he has working hands further obligates him to provide 

for the petitioner and his minor child.  

 

12. The Honorable Supreme Court has dictated in the illustrious case of 

BimalaKumariVsVeruswami[(1991) 2 SCC 375] that section 125 of the 

Code of Criminal Procedure is meant to achieve a social purpose. Its object is 

to save the dependent from destitution and vagrancy. Keeping in mind that 

end of the relevant provision of law and the material evidence on record, it is 

held that the petitionerand her minor child are in fact entitled to get 

maintenance from the opposite party.Therefore in consideration of all the 

facts at hand, this court feels obliged to accept the view that as a legally 

married husband and the father of minor child, the opposite party has failed to 

fulfill his obligations towards the petitioner and their child. Accordingly, the 

remaining points for determinations are decided in the affirmative and in favor 

of the petitioner. 

 

13. As stated earlier, it is difficult for this court to come to a definite conclusion as 

regards the income of the opposite party through the aid of the available 

evidence.Also, he has indicated through his evidence that he is burdened with 

the maintenance of hisparents, a second wife and a school going child. 

Overall, keeping view of the depicted social status/standard of the parties and 

also considering the present cost of living indices, I am of the considered view 

that an amount of Rupees 2500/- (TwoThousand and Five Hundred)only per 

month towards the petitioner and another Rupees 1500/- (One Thousand and 

Five Hundred) only towards the minor child of the petitioner would be 

reasonable for them to maintain themselves. A further cost of Rupees 1000/- 

(One Thousand)only should be paid to the petitioner as the cost of 

proceeding. 
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ORDER  

 

14. In view of the foregoing discussion and decision, it is directed that the 

opposite party should pay an amount of Rupees 2500/- (Two Thousand and 

Five Hundred) only per month for the maintenance of the petitioner and 

another Rupees 1500/- (One Thousand and Five Hundred) only for the 

maintenance of the minor childof the petitioner. The maintenance shall be 

payable from the date of this application. Further, the opposite party is 

directed to pay an amount of Rupees 1,000/- (One Thousand) only as the cost 

of this proceeding to the petitioner. 

 

Given under my hand and the seal of this court on this the 16th day of 

September, 2019 at Hatsingimari, Dhubri. 

 

 

 

ABHIJIT SAIKIA, 

JUDICIAL MAGISTRATE  

FIRST CLASS, HATSINGIMARI, DHUBRI. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Typed by me: AbhijitSaikia, JMFC, Hatsingimari, Dhubri. 

APPENDIX 
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LIST OF WITNESSES FOR THE PETITIONER: 

1. Mrs. RashedaKhatun (PW1). 

2. Mr. RezaulAlam(PW 2). 

 

LIST OF DOCUMENTS EXHIBITED BY THE PETITIONER: 

None. 

 

LIST OF WITNESSES FOR THE OPPOSITE PARTY: 

1. Mr. Shajahan Ali(DW 1). 

2. Md. Lutfor Ali(DW 2) 

 

LIST OF DOCUMENTS EXHIBITED BYTHE OPPOSITE PARTY: 

None. 
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Misc. Case No. 71/2018 

 

16.09.2019 

 

Both the parties are present. 

The judgment/final order is prepared in separate sheets, to be tagged together 

with the Case Record. Same is pronounced in open court in the presence of the 

two parties and their learned counsels. 

In view of the discussion in the Final Order/Judgment,it is directed that the 

opposite party should pay an amount of Rupees 2500/- (Two Thousand and Five 

Hundred) only per month for the maintenance of the petitioner and another 

Rupees 1500/- (One Thousand and Five Hundred) only for the maintenance of her 

minor child. The maintenance shall be payable from the date of this application. 

Further, the opposite party is directed to pay an amount of Rupees 1,000/- (One 

Thousand) only as the cost of this proceeding to the petitioner. 

Case is disposed offaccordingly. 
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